IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

VANESSA CRUZ-SMITH : CIVIL ACTION
V. : No. 10-3609
MICHAEL SINCLAIR, et al.

MEMORANDUM

Juan R. Sanchez, J. August 18, 2011

Plaintiff VVanessa Cruz-Smith, a police officer for the Borough of Nazareth (the Borough),
brings employment discrimination claims against the Borough, former Chief of Police Michael
Sinclair, current Chief of Police Thomas Trachta, and Borough Police Detective Frederick Lahovski
pursuant to 42 U.S.C. § 1983, Title VII of the Civil Rights Act of 1964 (Title VII), 42 U.S.C. §
2000eéet seg., and the PennsylvaniaHuman Relations Act (PHRA), 43 P.S. § 951 et seq. Defendants
ask this Court to dismiss Cruz-Smith’s Complaint in its entirety pursuant to Federal Rule of Civil
Procedure 12(b)(6) for failureto state aclaim upon which relief may be granted. For the reasons set
forth below, the motion will be granted in part and denied in part.
FACTS

Cruz-Smith began working for the Borough as apolice officer in April 2006. She believes
she was both thefirst female and thefirst Puerto Rican police officer employed by the Borough. At
some point during Cruz-Smith’ semployment, Sinclair told Cruz-Smith femaleshad “no placein his

department.” Compl. 1 13. On another occasion, Sinclair advised Cruz-Smith not to “* advertise’

! For purposes of the instant motion to dismiss, this Court accepts as true all factual allegationsin
Cruz-Smith’s Complaint and the reasonable inferences that can be drawn from them, but
“disregard[s] legal conclusionsand ‘recital s of the elements of a cause of action, supported by mere
conclusory statements.”” Santiago v. Warminster Twp., 629 F.3d 121, 128 (3d Cir. 2010) (quoting
Ashcroft v. Igbal, 129 S. Ct. 1937, 1949 (2009)).



her national origin/ethnicity because ‘wetbacks were not common in the area serviced by the
Department.” 1d.

On August 27, 2008, Cruz-Smith and Lahovski wereinvolved in an on-duty altercation with
acriminal suspect who was later charged with aggravated assault against a police officer. Cruz-
Smith was injured during the incident and was thereafter placed on off-duty statusasaresult of her
injuries. Although Defendants knew the extent of Cruz-Smith’sinjuries, while she was off duty,
Defendants attempted to restrict her continued accessto worker’ scompensation and Heart and Lung
Act benefits by challenging her medical documentation and her asserted inability to perform her
normal duties. Defendants also petitioned to terminate Cruz-Smith’s benefits, and attempted to
discipline her for failing to bring her complete medical records to an independent medical
examination Defendants had ordered.? Cruz-Smith allegesthese actions were part of acampaign by
Sinclair to remove her from her position “through the manipul ation of work rules and standards, and
their disparate application to [her].” Compl. § 15.

On April 16, 2009, while Cruz-Smith was still off duty, a preliminary hearing was held in
the criminal case which arose out of the August 27, 2008, incident. Lahovski knowingly made
insufficient attempts to notify Cruz-Smith of the hearing, alegedly at Sinclair’s behest. Because
Cruz-Smith did not receive notice of the hearing, shedid not attend it. Atthehearing, theaggravated
assault charges were withdrawn.

Soon after the hearing, Cruz-Smith contacted the police association’s attorney, who sent

correspondence regarding the problem of Cruz-Smith not receiving adequate notice of scheduled

2 Because the Complaint attributesthis conduct to “ Defendants,” it is not clear who took what action
with respect to Cruz-Smith’s benefits or the attempted disciplinary action against her.
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hearings.®> Defendants nevertheless initiated disciplinary proceedings against Cruz-Smith relating
tothe April 16, 2009, hearing, and the Borough terminated her employment effective June 1, 2009.

Cruz-Smith filed agrievance regarding her termination and was ultimately reinstated to her
position by arbitration award of September 28, 2009. Following Cruz-Smith’s reinstatement,
Trachta, who had replaced Sinclair as Chief of Police, “initiated inquiries and further proceedings
to obstruct and delay [ Cruz-Smith’ s] continued receipt of worker’s compensation and [H]eart and
[L]ung [A]ct benefits,” which benefits have since been discontinued. Compl. § 27.

Cruz-Smith alleges she was subjected to discriminatory treatment based on her gender and
national originandto ahostilework environment, inviolation of the Fourteenth Amendment’ sEqual
Protection Clause, Title VI, and the PHRA. She also alleges she was subjected to retaliation for
gpeaking out on matters of public concern and petitioning the government for redress of her
grievances, inviolation of theFirst Amendment. Cruz-Smith bringsher constitutional claimsagainst
all Defendants pursuant to 42 U.S.C. § 1983 and asserts Title VIl and PHRA claims against only
the Borough.

DISCUSSION
To survive a motion to dismiss pursuant to Rule 12(b)(6), “a complaint must contain

sufficient factual matter, accepted as true, to ‘state a claim to relief that is plausible on its face.””

% The Complaint does not specify to whom such correspondence was sent.

*The Complaint does not specify whether Sinclair, Trachta, and Lahovski aresuedintheirindividual
or official capacities. Because claims against government officials in their official capacities are
subject to dismissal as redundant of claims against the government entity itself, and because the
parties have treated the claims against the individual Defendants as individual capacity claims by
briefing the defense of qualified immunity, the Court will construe the claimsagainst theindividual
Defendants as individual capacity claims.



Igbal, 129 S. Ct. at 1949 (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)). In
evaluating such amotion, adistrict court first should separate the legal and factual elements of the
plaintiff’sclaims. Fowler v. UPMC Shadyside, 578 F.3d 203, 210 (3d Cir. 2009). The court “must
accept al of the complaint’s well-pleaded facts as true, but may disregard any legal conclusions.”
Id. at 210-11. The court must then “determine whether the facts alleged in the complaint are
sufficient to show that the plaintiff hasa‘plausible claimfor relief.”” Id. at 211 (quoting Igbal, 129
S. Ct. at 1950).

Defendants first argue Cruz-Smith’s claims for gender and national origin discrimination
should be dismissed because Cruz-Smith has not alleged facts that plausibly suggest she was
subjected to an adverse employment action because of her gender or national origin, asrequired to
state a discriminatory treatment claim under the Equal Protection Clause, Title VI, or the PHRA °
See, e.g., Zimmer v. Sec’y of Dep’t of Homeland Sec., 297 F. App’ x 88, 89 (3d Cir. 2008) (upholding
thedismissal of aplaintiff’ sracediscrimination claim wherethe complaint “d[id] not contain factual
matter that would plausibly suggest that he was terminated on the basis of race’). Specificaly,
Defendants argue Sinclair’ s alleged statements are “insufficient to give rise to acausal connection
between [Cruz-Smith’s] gender [or national origin] and any alleged adverse job action.” Defs.’
Mem. in Supp. of Mot. to Dismiss 8, 11. Defendants aso argue the Complaint fails to allege any
facts demonstrating a causal connection between Cruz-Smith’s gender or national origin and any
action taken by Trachta or Lahovski.

In support of thelr argument regarding Sinclair’s statements, Defendants rely on Ezold v.

> The showing required to prove a discrimination claim is the same under the Equal Protection
Clause, Title VII, and the PHRA. Wood v. Univ. of Pittsburgh, 395 F. App’x 810, 814 n.1, 816 (3d
Cir. 2010).



Wolf, Block, Schorr & Solis-Cohen, 983 F.2d 509 (3d Cir. 1993), and Pivirotto v. Innovative
Systems, Inc., 191 F.3d 344 (3d Cir. 1999), in which the Third Circuit held stray sexist comments
by individualsnot involved in achallenged adverse empl oyment decision wereinsufficient, standing
alone, to support a finding of gender discrimination.® Both Ezold and Pivirotto, however, were
decided onreview of ajudgment followingatrial, and the Third Circuit thus considered whether the
comments at issue were sufficient to support afinding that discrimination was more likely than not
adeterminative cause of the adverse employment action. Thiscase, in contrast, is before the Court
onamotion to dismiss, and the question, therefore, iswhether Cruz-Smith has* put forth allegations
that ‘ raise areasonabl e expectation that discovery will reveal evidence of the necessary element.’”
Fowler, 578 F.3d at 213 (citation omitted).

Taking the factual allegations of the Complaint astrue, at some point during Cruz-Smith’s
employment, Sinclair, the Chief of Police, told Cruz-Smith, who was both the first female and the
first Puerto Rican police officer employed by the Borough, that “females have no place in his
department” and referred to her as a“wetback.” Compl. 1 13. When Cruz-Smith was on off-duty

status due to her job-related injuries, Sinclair made efforts to ensure Cruz-Smith did not receive

® In Ezold, the court held six sexist comments by the former chair of a law firm’s litigation
department over afive-year period were insufficient, in and of themselves, to sustain afinding that
the firm’'s asserted reason for denying the plaintiff promotion to partner was a pretext for sex
discrimination where the former chair who had made the sexist comments had |eft the firm by the
timethe partnership decision wasmade. 983 F.2d at 545-47. In Pivirotto, the court held acompany
chairman’ sremarksthat “women were unreliable empl oyees because they get pregnant and because
they get breast cancer,” standing alone, could not form the basis for ajury verdict in the plaintiff’s
favor where the chairman did not make the decision to terminate the plaintiff and did not make the
comments in the context of any employment decisions, and where there was no evidence the
commentsreflected agenerally discriminatory attitude at the company. 191 F.3d at 358-59. In both
cases, the court observed that “[s|tray remarks by non-decisionmakers or by decisionmakers
unrelated to the decision process are rarely given great weight, particularly if they were made
temporally remote from the date of decision.” Id. at 359; Ezold, 983 F.2d at 545.
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notice of a preliminary hearing she was supposed to attend and then initiated disciplinary
proceedingsagainst her relatingto the preliminary hearing, which proceedingsled to her termination.
Theseallegationsare sufficient at themotion to dismissstageto render plausible Cruz-Smith’ sclaim
that Sinclair’s actions toward Cruz-Smith were based on her gender and/or national origin.’

The sameisnot true of Trachtaand Lahovski, neither of whom isalleged to have made any
of the derogatory remarks about Cruz-Smith. To bring asuccessful § 1983 claim for denial of equal
protection against an individual government defendant, a plaintiff must prove the existence of
purposeful discrimination by thedefendant. Andrewsv. City of Phila., 895 F.2d 1469, 1478 (3d Cir.
1990). The plaintiff must show “some affirmative conduct by the [defendant] that played arolein
the discrimination,” and the discrimination must be based on the plaintiff’s membership in a
protected class. Id. The Complaint aleges both Trachta and Lahovski participated in efforts to
terminate Cruz-Smith’s receipt of worker’s compensation and Heart and Lung Act benefits. The
Complaint aso alleges Lahovski participated in efforts to set Cruz-Smith up for improper
disciplinary action by making “knowingly insufficient attempts’ to notify her of a preliminary

hearing she was supposed to attend and then giving misleading information about those attempts,

’ Although Defendants also argue Cruz-Smith’s claim for national origin discrimination must fail
because Puerto Ricoispart of the United States, making Cruz-Smith’ snational origin American, the
Third Circuit has held otherwise. See Chiang v. Veneman, 385 F.3d 256, 269 (3d Cir. 2004) (“We
have held . . . that the term Puerto Rican can designate national origin for purposes of a federal
discrimination suit.”); see also Sanchez v. Tricorp Amusements, Inc., No. 08-4554, 2010 WL
4923354, at *8 n.4 (D.N.J. Nov. 29, 2010) (reecting as frivolous a defendant’ s argument that a
plaintiff who identified herself as Hispanic Puerto Rican was not a member of a protected class
because her nationa origin was American). The Court aso regjects Defendants argument that
Sinclair’ s use of the term “wetback” did not display any animus toward Cruz-Smith becauseitisa
derogatory term for persons of Mexican descent and Cruz-Smith is Puerto Rican. Sinclair’ s use of
this derogatory term is suggestive of bias against Cruz-Smith as a person of Hispanic descent.
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al at Sinclair's behest.2 Compl. 1 23. Neither Defendant, however, is alleged to have taken any
action against Cruz-Smith because of her gender or national origin, or even to have known of
Sinclair's discriminatory purpose. Accordingly, Cruz-Smith’s discrimination claim will be
dismissed as to Trachtaand Lahovski.

Defendants next argue Cruz-Smith’ s hostile work environment claims should be dismissed
becausethe Complaint failsto all egediscriminatory conduct that issufficiently “ severeor pervasive’
to be actionable.” To establish the existence of an actionable hostile work environment, a plaintiff
must prove (1) she suffered intentional discrimination because of a protected characteristic; (2) the
discrimination was severe or pervasive; (3) the discrimination detrimentally affected her; (4) the
discrimination would detrimentally affect a reasonable person of the same protected class in her
position; and (5) abasisfor respondeat superior liability. SeeDavisv. City of Newark, 285 F. App’ X
899, 902 (3d Cir. 2008). To determinewhether alleged harassment risesto thelevel of an actionable
hostile work environment, a court must consider the totality of the circumstances, including “*the
frequency of the discriminatory conduct; its severity; whether it is physicaly threatening or

humiliating, or a mere offensive utterance; and whether it unreasonably interferes with an

8 Trachtaand Lahovski are also alleged to have assisted Sinclair in “ manipulat[ing] the work rules
and creat[ing] bogus and/or insubstantial bases upon which to discipline [Cruz-Smith],” Compl.
1 16; however, thisisthe type of conclusory allegation that is not entitled to an assumption of truth
under Igbal. See Wilson v. City of Phila., No. 10-2246, 2011 WL 692998, at *2 (3d Cir. Mar. 1,
2011) (holding a plaintiff’'s allegations that prosecutor defendants had “ manipul ated and coached
witnesses, and then withheld from Plaintiff that they had done so” were “conclusory, [were] not
entitled to an assumption of truth, and [were] insufficient to support [theplaintiff’s] claims’ (citation
omitted)).

° Hostile work environment claims are subject to the same standards under Title VI, the PHRA, and
the Equal Protection Clause. See Woodard v. PHB Die Casting, 255 F. App’x 608, 609 (3d Cir.
2007) (TitleVIl and the PHRA); Pollock v. City of Phila., No. 06-4089, 2008 WL 3457043, at * 8-9
(E.D. Pa. Aug. 8, 2008) (Title VIl and the Equal Protection Clause).
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employee’ swork performance.’” 1d. (quoting Harrisv. Forklift Sys., Inc., 510 U.S. 17, 23 (1993)).
In evaluating the totality of the circumstances, a court must consider incidents of facially neutral
mistreatment which may be motivated by discriminatory animus as well as overtly discriminatory
actions. See Cardenas v. Massey, 269 F.3d 251, 261-62 (3d Cir. 2001) (“[T]he advent of more
sophisticated and subtle forms of discrimination requiresthat [a court] anayze the aggregate effect
of all evidence and reasonabl einferencestherefrom, including those concerning incidentsof facially
neutral mistreatment, in evaluating a hostile work environment claim.”).

Defendants argue Cruz-Smith’ shostile work environment claims must fail becausethe only
overtly discriminatory conduct alleged is Sinclair’ stwo comments, one about Cruz-Smith’ s gender
and the other about her national origin. While these allegations, standing alone, plainly do not rise
to thelevel of severe or pervasive harassment, Cruz-Smith has also alleged a gender- and nationa
origin-motivated campaign by Sinclair to have her terminated. Cruz-Smith alleges that as part of
this campaign, Sinclair directed Lahovski not to inform her of apreliminary hearing which she was
required to attend and then to give misleading information about his efforts to contact her while
Defendants initiated disciplinary proceedings against her, which resulted in her termination on
grounds that were ultimately reversed. Cruz-Smith further alleges Defendants made efforts to
terminate her worker’s compensation and Heart and Lung Act benefits. Taken together, these
allegations are sufficient at the pleading stage to state a claim for ahostile work environment based
on gender and national origin against Sinclair and the Borough, but not against Trachtaand Lahovski
who are not alleged to have acted based on Cruz-Smith’s gender or national origin. See Carver v.
City of Trenton, 420 F.3d 243, 263-64 (3d Cir. 2005) (suggesting that racist comments directed to

persons other than the plaintiff, coupled with evidence that defendants wrote intentionally false



memos and recommended the plaintiff for psychiatric treatment based on his race, might be
sufficient to establish a hostile work environment).*

Dismissal is also warranted as to Cruz-Smith's First Amendment retaliation claim because
Cruz-Smith has failed to alege she engaged in speech or petitioning activity regarding a matter of
public concern. See Borough of Duryea v. Guarnieri, 131 S. Ct. 2488, 2491-93, 2500 (2011)
(holding apublic employee who sues agovernment employer under either the Speech Clause or the
Petition Clause of the First Amendment must show she “ spoke as a citizen on a matter of public
concern”). Cruz-Smith argues her filing of “claims for workers compensation benefits and [H] eart
and [L]ung [A]ct benefits. . . are clearly the types of petitioning activities that are protected by the
First Amendment.” Pl.’sOpp’'ntoMot. to Dismiss11. AlthoughtheThird Circuit hascharacterized
worker’s compensation claims as “examples of formal petitions’ protected under the Petitions
Clause, Foraker v. Chaffinch, 501 F.3d 231, 236 (3d Cir. 2007), such clams do not implicate a
matter of public concerninsofar asthey seek only “an award of individualized benefitsfor aspecific

job-related injury.” Hoeft v. Dommisee, 352 F. App’x 77, 81 (7th Cir. 2009) (holding a conspiracy

19 Defendants argue the individual officers are entitled to qualified immunity because “[t]hereisno
clearly established constitutional right to unchallenged accessto workers' compensation or Heart and
Lung benefits; freedom from discipline for disregard of job responsibilities; or exemption from an
implemented system of progressive discipline.” Defs.” Mem. in Supp. of Mot. to Dismiss17. This
argument, which omits any mention of Cruz-Smith’ sallegations of gender and national origin bias,
is premised on Defendants’ contention that Cruz-Smith’s alegations are insufficient to plausibly
suggest Defendants took any action regarding her employment because of her gender or national
origin. As set forth above, however, the Court has rejected this contention asto Sinclair. Because
theright to befreefrom discrimination in theworkplace based on sex and national originwasclearly
established at all times relevant to this lawsuit, Sinclair has not demonstrated an entitlement to
qualified immunity at the motion to dismiss stage. See Andrews, 895 F.2d at 1479-80 (holding
individual defendants were “not protected by qualified immunity in treating, or allowing their
subordinatesto treat, femal eemployeesdifferently onthebasisof gender intheir work environment”
and noting “the right to be free of discrimination based upon sex in the workplace[] was well
grounded in law and widely known to the public in 1986").
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aimed at getting aplaintiff fired after heannounced hisintention to apply for worker’ scompensation
would not violate the First Amendment because the plaintiff’s desire for such benefits implicated
only a personal interest).” Because Cruz-Smith does not allege her claims for worker's
compensation and Heart and Lung Act benefits sought anything other than an award of individual
benefits, thefiling of such claims cannot form the basis of aFirst Amendment retaliation claim. See
Roberts v. Ferman, No. 09-4895, 2011 WL 2937398, at *14 (E.D. Pa. July 20, 2011) (holding a
plaintiff’s filing a claim for Heart and Lung Act benefits and worker's compensation benefits,
through which the plaintiff sought to collect benefits due to him, did not address matters of public
concern).*

Defendantsal so argue Cruz-Smith’ s § 1983 claims agai nst the Borough shoul d be dismissed
because Cruz-Smith has not alleged a basis for municipal liability. A plaintiff seeking to impose
liability on amunicipality under 8 1983 must “identify amunicipal ‘policy’ or ‘custom’ that caused

theplaintiff’sinjury.” Bd. of Cnty. Comm'rsv. Brown, 520 U.S. 397, 403 (1997). Theplaintiff must

" Prior to the Supreme Court’s decision in Guarnieri, the Third Circuit had distinguished First
Amendment retaliation claimsinvolving the Petition Clause from such claimsinvolving the Speech
Clause, holding that “[c]ontrary to the requirements for speech protection . . . , when a formal
petitionismade, the employee need not show that the subject matter of the petitioninvol ved amatter
of public concern.” Foraker, 501 F.3d at 236. In Guarnieri, the Supreme Court held the public
concern test applies to First Amendment claims under both the Petition Clause and the Speech
Clause, abrogating the Third Circuit decisions to the contrary. 131 S. Ct. at 2500-01.

12 Insofar as Cruz-Smith seeks to base her First Amendment retaliation claim on harassment she
allegedly suffered after she filed and won her grievance regarding her termination, see Pl.’s Opp’'n
to Defs.” Mot. to Dismiss 11-12, the same analysis applies. Because the Complaint does not allege
Cruz-Smith’s grievance raised anything other than the propriety of her own termination, the
grievance does not implicate a matter of public concern. See Emigh v. Seffee, No. 10-3522, 2011
WL 3289827, at *5 (3d Cir. Aug. 2, 2011) (holding apublic employee’ sgrievancesraising “only the
correctness of disciplinary findings and the consequences of [a] disciplinary suspension” did not
address a matter of public concern and therefore could not “form the predicate for a First
Amendment retaliation claim”).
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not only identify conduct properly attributabl eto the municipality, but must “ show that themunicipal
action was taken with the requisite degree of culpability and must demonstrate a direct causal link
between the municipal action and the deprivation of federal rights.”** |d. at 404. Cruz-Smith argues
the Complaint adequately alleges a 8 1983 equal protection claim against the Borough because it
alleges the Borough itself terminated Cruz-Smith’s employment knowing of Sinclair’s “racist and
sexist propensities.” Pl.”s Opp’'nto Mot. to Dismiss 13-14; Compl. 114. The mere alegation that
the Borough and its elected officials knew of such “racist and sexist propensities,” however, is
insufficient to render plausible Cruz-Smith’s claim that the Borough's decision to terminate her
following disciplinary proceedings at which Lahovski allegedly provided misleading information
was based on Cruz-Smith’s gender or national origin. See Walsifer v. Borough v. Belmar, 262 F.
App’'x 421, 425 (3d Cir. 2008) (holding a Borough could be liable under § 1983 for the Borough
Council’s conduct in acting on a police chief’s allegedly discriminatory recommendation “only if
the Council’ sdecisionwasimproperly motivated”). Cruz-Smith’s§ 1983 claim against the Borough
will therefore be dismissed.

Finally, Defendants argue Cruz-Smith’s demand for punitive damages should be stricken.
Insofar as Cruz-Smith seeks such damages under the PHRA, the demand will be stricken because
the PHRA does not permit such damages. Gagliardo v. Connaught Labs., Inc., 311 F.3d 565, 570
n.3 (3d Cir. 2002). The request is otherwise denied without prejudice to reassertion on summary
judgment.

For the reasons set forth above, the Court will grant Defendants' motion to dismiss Cruz-

13 Because § 1983 itself “contains no state-of-mind requirement independent of that necessary to
state aviolation of the underlying federal right,” a plaintiff in a 8 1983 action “must establish the
state of mind required to prove the underlying violation.” 1d. at 405.
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Smith’s § 1983 equal protection claimsagainst Trachta, Lahovski, and the Borough, and her § 1983
First Amendment retaliation claim against all Defendants. The Court will also strike Cruz-Smith’s
request for punitive damages under the PHRA. The balance of Defendants’ motion will be denied.
Incivil rightscases, “if acomplaintisvulnerableto 12(b)(6) dismissal, a District Court must permit
acurative amendment, unless an amendment would beinequitableor futile.” Alstonv. Parker, 363
F.3d 229, 235 (3d Cir. 2004). Becausethe Court cannot concludeamendment would befutile, Cruz-
Smith will be permitted to file an amended complaint within 30 days of the date of this
Memorandum.
An appropriate order follows.

BY THE COURT:

/s Juan R. Sanchez
Juan R. Sanchez, J.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

VANESSA CRUZ-SMITH : CIVIL ACTION

v. E No. 10-3609
MICHAEL SINCLAIR, et a.

ORDER

AND NOW, this 18th day of August, 2011, it isSORDERED Defendants' Motion to Dismiss
(Document 10) is GRANTED in part and DENIED in part. The motion is granted insofar as (1)
Plaintiff Vanessa Cruz-Smith’s First Amendment retaliation claim pursuant to 42 U.S.C. § 1983 is
DISMISSED without prejudice against all Defendants; (2) Cruz-Smith’s § 1983 equal protection
clamsagainst Thomas Trachta, Frederick Lahovski, and the Borough of Nazareth are DISMISSED
without prejudice; and (3) Cruz-Smith’s demand for punitive damages under the Pennsylvania
Human Relations Act is STRICKEN. The motion is otherwise denied.

It is further ORDERED Plaintiff may file an amended complaint no later than September

19, 2011.
BY THE COURT:

/s Juan R. Sanchez
Juan R. Sanchez, J.
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